
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



50 FICKEY v. LONEY. 

pable negligence or inattention ? Clearly not in equity, for equity 
does not grant relief to a party on the ground of accident or mis- 
take, if the accident or mistake has arisen from his own gross neg- 
ligence or want of reasonable care, and especially if relief to him 
will harm another : 1 Story's Eq. Jur., §§ 105, 146 ; Penny v. 
Martin et als., 4 Johns. Ch. 566 ; Wood v. Patterson, 4 Md. Ch. 
335 ; Taylor v. Fleet, 4 Barb. S. C. 95 ; Capehart v. Mhoon, 5 
Jones Eq. 178 ; Kesler v. Zimmerschitte, 1 Tex. 50. The defence 
set up by the special plea should be treated here as it would be 
treated in equity. Possibly if the plaintiff were suing the defend- 
ant in equity for specific performance, the court might refuse to 
enforce the bid, but its refusal would be without prejudice to the 
remedy at law : Malins v. Freeman, 2 Keen 25. We think, there- 
fore, that the special plea must be disallowed, and the defendant 
must be left to such defences as are available to him under the 
general issue. Demurrer sustained. 



/Supreme Court of Tennessee. 
FICKEY et al. v. LONEY et al. 

The assignment of a judgment or other like chose in action, where the legal 
effect of the contract is not to vest the legal title in the assignee, can only be per- 
fected as against the debtor or party bound to pay, or his creditors, by notice given 
to such debtor or party bound, that such assignment has been made. 

This rule, however, does not apply where notes or other evidences of debt have 
been actually delivered. 

If the possession is not changed, and apparent ownership still with the assignor, 
so that he is enabled to hold himself out as owner of the paper, and if the debtor 
pay in good faith to the assignor thus in possession, he will be protected. 

In Equity. Appeal from decree. A. L. Stamps, a resident of 
Bedford county, Tennessee, was indebted to various Baltimore 
merchants. He made an assignment of real estate to Edmund 
Cooper as trustee for their payment, 1st of December 1860, the 
property being valued to the creditors at upwards of $1200, but the 
notes were not to be given until all encumbrances on the property 
were discharged. Stamps was indebted to Mercer & Reese, of Bal- 
timore, in the sum of about $1800, due by promissory note, and this 
was one of the debts intended to be arranged by his deed to Cooper. 

Mercer & Reese made an assignment on the 20th of February 
1861, to complainants as trustees, of all their property, real, per- 
sonal, delfts, choses in action, &c, which was duly registered in 
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Maryland, the 22d of February 1861. Loney & Co., merchants 
of Baltimore, who declined to take under the last-named deed of 
trust, in 1863 recovered a judgment against Mercer & Reese, and 
on the 2d of January 1868 filed their attachment hill at Shelby- 
ville against said firm, Edmund Cooper, the trustee, and Stamps, 
the debtor of Mercer & Reese, seeking to subject so much of the 
debt of Stamps, due said firm, as would satisfy their judgment. 
At June Term 1868, a decree was had in favor of Loney & Co., 
for $647.50, the amount of their debt, and this amount due from 
Stamps and secured by the deed of trust, ordered to be applied to 
the discharge of the decree. Stamps, under this decree, paid or 
settled the amount with Cooper, who was the attorney of Loney & 
Co., as well as trustee, and who still holds the money. 

The opinion of the court was delivered by 

Freeman, J. — The complainants allege that they are entitled to 
this money as assignees under the trust deed of Mercer & Reese, 
in preference to Loney & Co., the creditor of the firm, under his 
attachment and decree. It is proper to add that the claims of 
Mercer & Reese, evidenced by note, had been placed in the posses- 
sion of Mr. Cooper in 1860, when the Stamps deed was made to 
him as trustee, and remained so in his hands up to the time of his 
filing the attachment bill. 

The grounds on which the complainants claim this fund are, that 
the deed of trust to them transferred the debts to them as trustees, 
and being registered in Baltimore, where Loney & Co. resided, it 
was notice to them of such assignment before filing their attach- 
ment bill, and also that they probably had actual notice. A demur- 
rer was filed to the bill on the ground that the bill did not allege 
notice of the assignment to Stamps, the debtor, or Cooper, the trustee. 
This was by the chancellor overruled, and raises the question on 
which the case turns. 

The law is settled in our state that the assignment of a judgment 
or other like chose in action, where the legal effect of the contract 
is not to vest the legal title in the assignee, can only be perfected 
as against the debtor or party bound to pay, or his creditors, by 
notice given to such debtor or party bound, that such assignment 
has been made. See Olodfelter v. Cox, 1 Sneed 338-9 ; Sugg 
v. Powell et ah, 1 Head 222. The latter case, however, holds that 
in case of a promissory note where it was transferred and delivered 
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as indemnity to a party bound for another, no notice of the transfer 
was necessary. In other words, the principle has no application 
to the actual transfer and delivery, or actual negotiation of nego- 
tiable paper, or, in the language of Judge Andrews, in case of 
Q-avoso Savings Inst. v. Fellows et al., 6 Cold. 741-2, it has no 
application where a note, bond or bill or like evidence of debt is 
assigned and is transferred by actual manual delivery to the 
assignee, and this whether the legal title in this class of instruments 
passed by the assignment or not. If, however, the possession is 
not changed and apparent ownership still with the assignor, so that 
he is enabled to hold himself out as owner of the paper, it would 
be fraudulent as against creditors and subsequent purchasers in 
good faith. And if the debtor pay in good faith to the assignor 
thus in possession, or has submitted to judgment on garnishment, 
he should be protected : Id. 472. The principle thus laid down is 
applicable to the present case. Here the debtor Stamps, having 
no notice of the deed of trust to complainant, the note evidencing 
the debt against him being in the hands of Mr. Cooper in Tennessee, 
the agent of Mercer & Reese, or rather trustee, submits to a decree 
against him on the attachment bill, and has actually paid the money 
over to Cooper, as attorney of the attaching creditors. We hold, 
under such circumstances, the payment is valid, and the creditor 
can hold the money thus received, for if Stamps could rightfully 
pay it, the other can rightfully receive it. We need not discuss or 
examine the law of Maryland on this question, as the rule of comity 
would not require that we should enforce that law to the injury of 
our citizens in a case like the present, and we deem the rule 
necessary for their protection in paying debts under such circum- 
stances. Reverse the decree of the chancellor and enter a decree 
here in pursuance of this opinion. Costs to be paid by complainant. 



Circuit Court of the United States. Western District of Missouri. 
JAMES McCORD et al. v. MARVIN B. McNEAL, Assignee, &c. 

An attachment of the property of a debtor on mesne process is ipso facto dis- 
solved by a deed of assignment made in bankruptcy, if the proceedings in bank- 
ruptcy were commenced within four months after such attachment. (Rev. Stats., 
sect. 5044, sect. 14 of original act.) 

In such a case the assignee's right is superior to the right of the attaching cred- 
itor, although the attached property had been sold before the commencement of 
the bankruptcy proceedings and the proceeds paid over to the creditor after the 
adjudication, but prior to the date of the deed of assignment. 



